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The principle of individualizing punishment: between the legal
text and the discretionary power of the criminal judge
Yousif Zabin Khuder
University of Fallujah- College of Medicine

Abstract:

This research examines the principle of individualized sentencing as a
fundamental principle of modern criminal policy, through a study of the
relationship between legal texts and the discretionary power of the criminal
judge in Iraqilegislation. Theresearch problem lies in determining the extent
to which the judge can achieve individualized justice when determining the
sentence without deviating from the principle of legality in criminal law and
the limits set by the legislator. The research adopted a descriptive-analytical
approach by analyzing thelegal texts regulating sentencing in the Iraqi Penal
Code and related legislation, as well as examining jurisprudential trends and
judicial rulings that addressed the application of the principle of individualized
sentencing. The research concluded that individualized sentencing represents
a legal mechanism for achieving proportionality between the crime and the
punishment by considering the personal, social, and psychological
circumstances of the offender and the circumstances of the crime. It also
showed that the judge's discretionary power is the primary means of applying
this principle, but it is subject to legal and judicial controls that prevent
arbitrariness or unjustified disparities in sentences. The study demonstrated
that the Iraqi legislator has provided the judge with several tools for
individualizing sentencing, such as the gradation of penalties, legal excuses,
mitigating circumstances, and alternative punishments, thus achieving a
balance between the requirements of deterrence and rehabilitation. The
research concluded that the successful application of the principle of
individualization depends on establishing clearer standards for the exercise of
discretionary power, thereby enhancing legal certainty and achieving the
desired criminal justice. Finally, there is a continuous need to develop
objective standards and controls for discretionary power, balancing the
principle of legality of crimes and punishments with the requirements of
practical justice, and strengthening the effectiveness of the judicial systemin
achieving deterrence and rehabilitation.

Keywords: Individualization of Punishment, Law, Discretionary Power, Criminal Judge.
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