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Abstract:

Theissue of child custody has become a matter of considerable imp ortance
in contemporary legal discourse, particularly following the enactment of the
Ja‘fari Code and the provisions it introduced concerning the legal age of
custody and the age at which a child may exercise the right of choice. This
development has prompted a detailed examination of the subject, with
particular attention to the major points of divergence in comparison with the
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Iraqi Personal Status Law and the principles of Islamic jurisprudence. Such
divergences haveresulted in inconsistencies in judicial decisions at the initial
stages of litigation, largely due to the absence of clear and binding legal
provisions upon which courts can reliably base their rulings. It may be argued
that this disparity is primarily attributable to the reliance on opinions issued
by the Scientific Council, to which courts have increasingly referred when
adjudicating custody disputes, especially in determining the attainment of the
requisite level of maturity necessary for granting the child the right of choice.
Accordingly, this study concludes that establishing a clearly defined legal age
for exercising such choice would be preferable, as it would reduce
contradictions in judicial decisions and enhance legal certainty.
Keywords: Custody, Ja'fari Code, Age of Puberty, Age of Majority, Right of Choice.
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